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 IN THE COURT OF SESSIONS JUDGE :::::::::::: NALBARI 

 

 

Criminal Appeal Case No : 15/17 
 
  From the judgment and order dated 15/06/17 passed 
by the learned JMFC, Nalbari in connection with GR Case No. 1024/12 
 
 
Present :  S. Begum 
   Sessions Judge, 
   Nalbari.    
 
 
 
 
   Md. Abdul Rashid 
   S/o- Md. Mahramsah Ali 
   Vill- Ghoga, PS- Mukalmua 
   Dist- Nalbari (Assam) 

 

     ….......... Appellant / Accused.     

 

 
    - VS - 

 

   State of Assam  
     ……............. Respondent. 
 
 
 
This appeal petition having been finally heard on 17/12/2018 in 

presence of: 

 

Advocate for the Appellant : Baharul Haque, Advocate 

Advocate for the Respondent : Learned PP, Nalbari 

 

Date of hearing   : 17/12/2018 

Date of Judgment   : 02/01/2019 
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J U D G M E N T 
 
1. The instant appeal has been preferred by Abdul Rashid u/s- 

374 CrPC challenging the judgment and order dated 15/06/17 passed 

by the learned JMFC, Nalbari in connection with GR Case No. 1024/12 

whereby the learned trial court convicting the accused appellant 

Abdul Rashid u/s- 279/337 IPC sentenced him to pay fine of Rs. 

1000/- and Rs. 500/- respectively for each of the offences i/d S/I for 

15 days. 

 

2. The prosecution case as it is reflected in the ejahar lodged by 

informant Siddiq Jaman on 31/07/12 is that his 10 years old son 

Ashiq Zaman along with his sister-in-law Saniara begum were 

proceeded from Ghog Chowk towards the north side. On their way 

one Abdul Rashid driving his Maximo vehicle without any registration 

number plate hit Ashiq Jaman from behind and due to the incident, 

Ashiq sustained injury and he was initially admitted at Mukalmua Civil 

Hospital and thereafter he was shifted to GMCH. On receipt of the 

ejahar police registered Mukalmua PS Case No. 190/12 u/s- 

279/337/338 IPC and started investigation. On completion of the 

investigation police submitted charge sheet against accused Abdul 

Rashid u/s- 279/337/338 IPC. 

 

3. While the accused entered in to his appearance before the 

learned trial court, getting prima-facie materials of offence u/s- 

279/337/338, the particulars of offences under the above sections 

were explained to the accused  to which he pleaded not guilty and 

claimed to be tried. 
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4. The learned trial court recorded evidence of 7 witnesses. At 

the conclusion of the trial the learned trial court convicted the 

accused u/s- 279/337 IPC and sentenced him as discussed above. 

The judgment is mainly challenged on several grounds. It is stated 

that the learned trial court without appreciating the evidence on 

record in its proper perspective convicted the accused and the same 

is liable to set aside. It is also stated that the learned trial court did 

not consider the material contradiction and in spite of the fact that 

there is material contradiction in the evidence of PWs with their 

earlier statement before the I/O, the learned trial court ignoring those 

contradiction convicted the accused. It is further submitted that in 

spite of the fact that the prosecution witnesses though could not 

identify the accused as the driver of the offending vehicle, yet the 

learned trial court erroneously convicted the accused. It is submitted 

that though the essential ingredients i.e. rush and negligent driving 

on the part of the driver is not proved, yet the learned trial court 

convicted the accused 

 

5. The appellant side argued basing mainly on the point raised in 

the appeal memo. Per contra, the learned PP submitted that the 

judgment is passed correctly on the basis of the materials on record 

and the appellate court should not interfere with the judgment and 

order of conviction passed by the learned trial court. 

 

6. On the backdrop of the forgoing argument placed by the 

learned counsel for both sides, now let me scrutinize the evidence on 

record to determine whether the order of conviction recorded by the 

learned trial court requires any interference. First of all let me discuss 

the evidence of PW-1 Siiddique Jaman, who is the informant cum 

father of the injured. He during his evidence stated that in the year 

2012 on one evening while his son along with his cousin Saniyara 

Begum was coming towards home after tuition, on their way at 

Ghoga Chowk a Maximo vehicle hit both of them and his son came 
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under the said vehicle. At that time he was near the PO and hearing 

the noise he immediately came to the PO and noticed that the injured 

boy was his son and the girl was his sister-in-law's daughter. It is 

disclosed that he noticed injury at the head, waist of his son and that 

his left leg was fractured. He also disclosed that he noticed that the 

girl sustained injury at her waist and knees. Thereafter he lodged the 

ejahar at Mukalmua PS. He exhibited Ext-1 as the ejahar lodged by 

him. 

 

7. PW-2 Abdul Ajim Saikia is a shop owner at Ghoga Chowk he 

during his evidence disclosed that at the time of occurrence he was 

at his shop. He noticed that a Tata Magic vehicle, in front of his shop, 

hit a small boy and the boy came under the said vehicle and 

thereafter hitting the boy, the said vehicle collided with a post of his 

shop. He also disclosed that the victim boy sustained injuries in his 

leg and the boy was shifted to hospital. He also disclosed that the 

vehicle was driven by the accused at the time of occurrence. 

 

8. PW-3 Rahul Ali disclosed during his evidence that at the time 

of occurrence he was at a shop at Ghoga Chowk. Hearing a sound he 

came to the PO and noticed a boy under a Tata Magic vehicle. He 

also noticed that the said vehicle crashed a post of Ajim Ali's shop. He 

identified the accused, who is present at the dock, as the driver of 

the said vehicle at the time of occurrence. 

 

9. PW-4 Din Mahammad Ali who is a shop owner at Ghoga 

Chowk. He during his evidence testified that at the time of 

occurrence he was at his shop. He noticed that a boy of their village 

was hit by a a Maximo vehicle which was coming at a high speed. He 

disclosed that the accused, who is present at the dock, was the driver 

of the offending vehicle at the time of occurrence. He disclosed that 

the boy sustained injury in his leg and he was brought to Mukalmua 

Hospital and thereafter he was shifted to GMCH. 
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10. PW-5 Akibul Ali is a shop owner of Ghoga chowk who claimed 

himself to be an eye witness of the incident. During his evidence he 

disclosed that at the time of occurrence, while he was at his shop, he 

saw that a Maximo vehicle coming from Ghoga Chowk hit a boy and 

thereafter the vehicle collided with a post of his shop. He disclosed 

that the accused, who is present at the dock, was the driver of the 

offending vehicle at the time of occurrence. He also disclosed that the 

victim boy sustained fracture injury at his leg. 

 

11. PW-6 Ibrahim Ali who is a seizure witness disclosed that police 

seized a bicycle and a Mahindra Maximo vehicle in his presence in 

connection with the accident took place at Ghoga Chowk vide Ext-2. 

 

12. PW-7 ASI Bhupen Das is the I/O of this case. The I/O during 

his evidence testified that on 31/07/12 on receipt of an information 

from the O/C, Mukalmua PS regarding an accident took place at 

Ghoga chowk he entered the said information in Mukalmua PS GD 

Entry register and thereafter visited the PO. He prepared the sketch 

map of the PO, recorded statements of witnesses and seized the 

offending vehicle. Later on, an ejahar was lodged by one Siddique 

Jaman on that very day regarding the said accident. It is disclosed 

that he collected the medical report of the injured boy. He arrested 

the accused at the PO and released the accused as the alleged 

offence was bailable in nature. He seized a bicycle and the offending 

vehicle vide Ext-2. He also collected the report of MVI regarding the 

offending vehicle. On completion of the investigation he submitted 

charge sheet against the accused u/s- 279/337/338 IPC vide Ext-3. 

 

13. In the instant case out of the 7 nos of PWs examined by the 

prosecution, 3 nos of PWs namely PW-2 Abdul Azim Saikia, PW-4 Din 

Mahammad, PW-5 Akibul Ali claimed  themselves to be the eye 

witness to the incident. 
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14. First of all let me come to the evidence of PW-2 Abdul Azim 

Saikia. His evidence shows that in front of his shop at Ghoga Chowk a 

Tata Magic vehicle which was coming form Ghoga Chowk hit a small 

boy and thereafter the vehicle hit a post of his shop. The evidence of 

PW-5 Akibul Ali fully corroborated the evidence of PW-2. He is a shop 

owner at Ghoga Chowk and he noticed the incident of hitting a boy 

by a motor vehicle. Another eye witness PW-4 Din Mahammad who 

was in his shop also claimed to have noticed the incident of dashing a 

boy by a car at Ghoga chowk. He disclosed That the vehicle was 

driven at a high speed at the time of occurrence. All of them 

specifically disclosed that the accused was the driver of the vehicle 

which had caused the accident. In spite of thorough cross 

examination the defence could not dislodge their evidence. Nothing 

could be elicited by the defence why these witnesses, who has no 

enmity with the accused, would falsely implicate the accused. They 

being the shop owners of the Ghoga Chowk, where the incident 

happened, their presence and witnessing the occurrence could not be 

doubted. Only because of the fact that there is discrepancy between 

the testimonies of these witnesses relating to the description of the 

vehicle, their evidences cannot be discarded. The occurrence 

happened in the year 2012 and the deposition was recorded in the 

year 2016. So it is natural that they may not remember the type of 

the vehicle after  lapse of so many years. Apart from this they are 

rustic villagers and some discrepancies regarding the type of the 

vehicle cannot negate their trustworthy evidences. Their evidences 

are found to be cogent and reliable. 

 

15. PW-3 Rahul Ali, who is a shop owner of the locality of the PO, 

though is not an eye witness, yet his evidence shows that he came 

out from his shop immediately after hearing a sound and noticed a 

boy under a Tata Magic vehicle in injured condition. He also 

corroborated the evidence of PW-2 Abdul Azim by saying that he 
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noticed that a post of the shop of Abdul Azim was also crushed by 

the said offending vehicle. Nothing could be elicited to discard his 

evidence. 

 

16. The seizure list Ext-2 shows that amongst the seized articles 

police seized the offending Mahindra Maximo vehicle without 

registration number plate along with its documents. In the ejahar 

also it is reflected that a Mahindra Maximo vehicle caused the 

accident. The fact that the accused caused the accident by dashing 

Ashiq Jaman by the Maximo vehicle is no where disputed. However 

the accused denied causing the accident by driving the offending 

vehicle in rush and negligent manner. 

 

17. As rush and negligent driving is sine qua non of an offence 

u/s- 279/338 IPC so it is to be determined whether the accused was 

driving the vehicle in rush and negligent manner. 

 

18. In Sushil Ansal Vs State through CBI, 2014(3) SCALE 174  the 

Apex Court defined the distinction between negligence and rashness 

in following words: “Negligence has been understood to be an 

omission to do something which a reasonable man guided upon those 

considerations which ordinarily regulate the conduct of human affairs, 

would do or doing something which a prudent or reasonable man 

would not do. Unlike, rashness, where imputability arises from acting 

despite the consciousness, negligence implies acting without such 

consciousness, but in circumstances which show that the actor has 

not exercised the caution incumbent upon him” 

 

19. In the instant case PW-4 Din Mahammad Ali clearly disclosed 

that the vehicle was running at a high speed. The evidence of PW-2 

and PW-5 shows that the vehicle was driven in a rush and negligent 

manner. From their evidence it is unfolded that first the vehicle hit 

the boy and then it collided with a post of the shop of PW-2. PW-3 
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Rahul Ali also disclosed that he noticed that one post of the shop of 

PW-2 was crushed by the offending vehicle.  The above description of 

the accident narrated by the eye witness makes it clear that there 

was rush and negligent driving on the part of the driver. Though the 

driver denied about the fact of rush and negligent driving but 

nowhere he claimed that the accident occurred due to the fault of the 

boy or any other person or that suddenly some obstacle appeared in 

front of his vehicle or that there there was any sudden technical 

failure of the vehicle for which the accident happened. 

 

20. Prosecution has established the fact beyond all reasonable 

doubt that the accused on the date of occurrence by driving his 

vehicle in a rush and negligent manner caused hurt to the son of PW-

1. Prosecution has able to bring home the charge against the accused 

u/s- 279/337 IPC beyond all reasonable doubts. 

 

21. The learned trial court has correctly convicted that accused. I 

find nothing to interfere with judgment and order of conviction 

passed by the learned trial court. 

 

22. It also appears that the learned trial court has leniently dealt 

with the accused while passing the judgment and order of conviction. 

I find nothing to interfere with the sentence of the learned trial court. 

 

23. The appeal is dismissed on contest without cost. 

 

24. Accordingly, the accused directed to appear before the learned 

trial court within two months to serve out the sentence. 

 

25. Return back the called for case record with a copy of the 

judgment passed by this court. 

 

  Given under my hand and seal of this Court on this the 
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2nd day of January, 2019. 

 

      Sessions Judge 
             Nalbari 
 
Dictated & Corrected by me 

 

Sessions Judge, Nalbari 


